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Employer Identification Nuabor: ********** 
Key District: ********** 

Dear Applicant : 

We have considered your application for recognition of 
exemption from federal income tax as a.r organization described 'n 
sectfon 501(c) (9) of the Internal Revenue Code. Pot the reasons 
stated below, we conclude that you do not qualify for tax 
exemption under this scczion. Your protest riqhts are also 
explained below. 

**u were formed pursuant to a Trust Aqraemcnt dated ******** 
*******. Article I states that you were established to provide 
eligible employees with group dental benefits and that dental 
care consists of preventive, diagnostic, basic, major and 
orthodontic services as required to maintain or restore the 
covered persons dental health. 

Members have a f ree choice of dentists. Dentists are not 
solicited nor contracted. The trustee pays for dental servicas 
on a fee for service baui.3. 

Article IV states that each employer shall, pursuant to rhe 
plan, establish and direct a funding policy and with respect to 
each plan year, shall contribute to the trust such amounts as are 
estimated to be sufficient to fund the benefits provided. 

~n'response to a letter *******************, you state that 
the payments for the self-funded benefits are based upon the 
r a w  charged the insurance carriers proving the benefits. 
Future ratms will be based u**n the cost of paid benefits fo;' 
each employer not to exceed **% of contribution6 plus **  8 for 
remrrves and **t for administration expenses. All full-time 
uployaes are eligible to participate in the trust. 
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. . - .  inenbers a r e  employees o f  t k c  f = l l o u i n q  b u s i n e s s e s :  
* * * *  ***** * * * * * * * * * * * * *  *****  * * * * * * *  ********* ***   
****  **** **** ***** ***** *****  ******  * * * * * *  * * *  ****** 
**** * * * * * *** * * * * * *  

I n  a  l e t t e r  d a t e d  *****  * *  ****, you s t a t e  t h a t  you v e r e  
e s t a b l i s h e d  as a s e l f - f u n d e d  e n t i t y  under E R I S A  i n  1986 t o  
p r o v i d e  b e n e f i t s  a t  lower  c o s t s  t o  the  p a r t i c i r ~ t i n q  members t h a n  
would be  a v a i l a b l e  a s  a  f u l l y  i n s u r e d  p l an .  Groups o f  employees 
a r e  s o l i c i t e d  by independen t  a q e n t s  and b r o k e r s .  

Your t r u s t e e  is a l s o  an  employee and o f f i c e r  of ******  
* * * * *  * * * * * * *  .  ******  *****  * * * * * * * * ,  is a  r e g u l a r  
* * * * * * * * *  * * * * * z e d  unde r  t h e  l a w s  of t h e  S t a t e  o f  * * * * *  ,  on 
********* **  ****  * * ****** * * * *   b e n e f i t s  t o  i n d i v i d u a l s  and 
g r o u p s .  ******  *****  * * * * * * * *  is t h e  employer p l a n  
s p o n s o r  f o r  t h e  pu rpose  o f  per forming a l l  u n d e r d r i t i n g ,  
marke t ing ,  i s s u e  and b i l l i n g  f u n c t i o n s  f o r  t h e  t r u s t .  The 
a d o p t i n g  employer is t h e  p l a n  a d m i n i s t r a t o r  f o r  t h e  pu rpose  o f  
r e p o r t i n g  employee e l i g i t i l i t y ,  t e r m i n a t i o n s  *** COBRA 
c o n t i n u a t i o n s .  You s t a t e  i n  a le t ter  d a t e d  ********  **  **** 
t h a t  you amended your  t r u s t  document t o  replacc.  t1.e o r i g i n a l  
t r u s t e e  by a p p o i n t i n g  a d d i t i o n a l  'rds'~e5. Hcedever, your  t r u s t  
document d o e s  n o t  p r o v i d e  f o r  a  mjnimu,.~ n u m b e r  o- t r u s t e e s ;  n o r  
d id  you submi t  a list of t h e  names o f  your  n e J  t r u s t e e s .  

S e c t i o n  5 0 1 ( c ) ( 9 )  o f  t h e  Code d e s c r i b e s  a  v o l c n t a r y  
employees '  b e n e f i c i a r y  a s s o c i a t i o n  ( "VBBAR ) p r o v i d i n g  f o r  t h e  
payment o f  l i f e ,  s i c k ,  a c c i d e n t ,  o r  o t h e r  b e n e f i t s  t o  its members 
or t h e i r  dependen t s  or  d e s i g n a t e d  b e n e f i c i a r i e ; ,  and  i n  which no  
p a r t  o f  its n e t  e a r n i n g s  i n u r e s  ( o t h e r  t h a n  t h r o u g h  such  
payments)  to  t h e  b e n e f i t  o f  any  p r i v a t e  s h a r e h o l d e r  o r  
i n d i v i d u a l .  

I n  o r d e r  t o  q u a l i f y  f o r  e x e n o t i  ?n unde r  s e c t i o n  501 (c) ( P )  as 
a VERA, an  o r g a n i z a t i o n  must  s a t i s f y  f o u r  r e q u i r e m e n t s :  (1) t h e  
o r g a n i z a t i o n  must  he a n  employees*  a s s o c i a t i o n ;  ( 2 )  membership i n  
t h e  o r g a n i z a t i o n  must be v o l u n t a r y :  (3 )  t h e  u r g a n i z a t i o n  must 
p r o v i d e  l i f e ,  sick, a c c i d e n t  or o t h e r  b e n e f i t s ;  and  (d) no  p a r t  
of t h e  n e t  e a r n i n g s  may i n u r e  t o  t h e  b e n e f i t  o f  any  i n d i v i d u a l ,  
o t h e r  t h a n  th rough  t h e  payment o f  b e n e f i t s .  

The o n l y  p r o v i s i o n  w i t h  which we are conce rned  is t h e  
r equ i r emen t  t h a t  t h e  o r g a n i z a t i o n  be  an employees '  a s s a c i a t i o n  a s  
t h i s  term is d e f i n e d  i n  t h e  Income Tax R e g u l a t i o n s .  S e z t i o n  
1. SO1 (c) (9 )  -2 ( a )  (1) p r o v i d e s  t h a t  t h e  membership o f  a  VEBA must 
c o n s i s t  o f  employee9 whose e l i g i b i l i t y  f o r  membership is 
de te rmined  by o b j e c t i v e  s t a n d a r d s  which e v i d e n c e  a n  employment- 
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r e l a t e d  common bond among t h e  eap loyees .  T y p i c a l l y ,  t h e  
employment-related common bond test is s a t i s f i e d  vhere  a VEBA 
c o n s i s t s  of employees of a common enFloyer  ( o r  a f f i l i a t e d  
employers ) ,  employees covered under crre o r  more c o l l e c t i v e  
b a r g a i n i n g  agreements,  o r  a . -p lcyees  who a r e  members of a common 
l a b o r  union o r  members of olie o r  more l o c a l s  of a n a t i o n a l  o r  
i n t e r n a t i o n a l  l a b o r  union. A d d i t i o n a l l y ,  t h e  r e g u l a t i o n s  
p rov ide  t h a t  *Iemployees of one o r  more employers engaged i n  t h e  
same l i n e  o f  bus iness  i n  t h e  same geographic  l o c a l e  w i l l  be 
c o n s i d e r e d  t o  s h e r e  an employment-related common bond f o r  
purposes  of an  o r g a n i z a t i o n  th rough  which t h e i r  employers p r o v i d e  
b e n e f i t s . "  

You a s s e r t  t h a t  t h e  same l i n e  of  bus iness  requirement  is met 
i n  t h i s  c a s e  because you a r e  governed by ERISA and your  
c o n t r i b u t i n g  employers a r e  i n  t h e  same l i n e  of b u s i n e s s  i n  t h e  
same g e o g r a p h i c a l  l o c a l e .  

The "same l i n e  of b u s i n e s s  i n  t h e  same geographic  l o c a l e w  
language was r e t a i n e d  i n  t h e  f i n a l  s e c t i o n  5 O l ( c ) ( 3 )  r e g ~ l a t ~ o n s  
t o  e n s u r e  t h a t  a n  employment-related common bond e x i s t s  among 
members o f  a VEBA. The employment-related common bond t e s t  t h u s  
s e r v e s  t o  p r e v e n t  t h e  use  of  VERAs by groups of u n r e l a t e d  
employees n e r e l y  t o  ach ieve  i n s u r a n c e  c o s t  sav ings .  

I n  p a t i o n a l  Muff ler  Dea le r s  Assoc ia t ion .  I n c .  v.  U n i t e d  
S t a t e s ,  4 4 0  3.5. 472 (1979) ,  t h e  Supreme Court  i n t e r p r e t e d  t h e  
term *I l jne  o f  b u s i n e s s m  t o  mean " e i t h e r  a n  e n t i r e  i n d u s t r y  . . . 
o r  a l l  components o f  a n  i n d u s t r y  w i t h i n  a geographic  a r e a . @ @  The 
term " i n d u s t r y w  was p rev ious ly  d e f i n e d  by t h e  Ccur t  i n  Uni ted  

-n  o., 378 U . S .  4 4 1 ,  444 n.2 (1969) .  
The Cour t  s t a t e d  t h a t  employers whose major economic a c t i v i t y  
c o n s i s t s  of  t h e  product ion o r  d i s t r i b u t i o n  o f  p roduc t s  or t h e  
p r o v i s i o n  o f  services having markedly s i m i l c -  c h a r a c t e r i s t i c s ,  
who employ s i m i l a r  product ion and market ing i a c i l i t i e s ,  and who 
compete i n  t h e  same markets may be  cons ide red  t o  be i n  t h e  same 
i n d u s t r y .  

Under t h e  d e f i n i t i o n  d i s c u s s e d  above, your emplogees d o  n o t  
ha\* a n  employment-related common bond. Although your  
c o n i r i b u t i n g  employers a r e  i n  t h e  r e t a i l / w h o l e s a l e  b u s i n e s s ,  
thvy  a r e  n o t  c l a s s i f i e d  a s  w i t h i n  t h e  "same l i n e  of business1* 
because  t h e y  do no t  use s i m i l a r  p roduc t ion  o r  marketing 
f a c i l i t i e s ,  d3 n o t  produce p r o d u c t s  o r  p rov ide  s e r v i c e s  hav ing  
markedly s i m i l a r  c h a r a c t e r i s t i c s  and d o  n o t  compete i n  t h e  same 
markets.  The employees of  employers i n  t h e s e  b u s i n e s s e s  
t h e r e f o r e  do  n o t  s a t i s f y  t h e  employment-related common bond 
requirement  o f  s e c t i o n  1 .501 (c) (9)  -2 (a) (1) of t h e  regu la t i .ons .  
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Furthermore, it appears  t h a t  t h e  o.ily reason t h a t  vou wish 
t o  qua l i fy  f o r  exemption f r ~ m  f?dera l  income t a x  under s ec t i on  
501 (c) ( 9 )  is t o  achieve insu.rance c o s t  sav ings  which t h e  
employment-related common bon3 t e s t  was c r ea t ed  t o  prevent.  

I n  add i t i on ,  even if you a r e  i n  t h e  same l i n e  of business,  
you have no t  demonstrated t h a t  each employer t h a t  con t r ibu t e s  t o  
t h e  t r u s t  has  a  membership which is composed o f  a t  l a a s t  30% 
employ,ees and t h a t  you have not vJo la ted  t h e  l i m i t e d  membership 
p roh ib i t i on .  

Accordingly, w e  hold t h a t  you do no t  q u a l i f y  f o r  exemption 
from fede ra l  income t a x  a s  an organiza t ion  descr ibed  i n  s ec t i on  
5Cl(c)  ( 9 )  of t h e  Code. YOLI a r e  required t o  f i l e  f ede ra l  income 
t a x  r e t u r n s  on Form 1041. 

You have a  r i g h t  t o  p r o t e s t  t h i s  r u l i n g  ii you be l ieve  it i s  
inco r r ec t .  To p r o t e s t ,  you should submit a  s ta tement  of  your 
views, with a  f u l l  explana t ion  of your reasoning. This  
statea.?nt must be submitted within 30 days from t h e  d a t e  of t h i s  
l e t t e r ,  i n  dup l i ca t e ,  and must be s igned  by one o f  y 0 . x  p r i n c i p a l  
o f f i c e r s .  When sending a  p r o t e s t  or o t h e r  correspondence wi th  
t o  t h i s  case ,  you w i l l  expedi te  its r e c e i p t  by p l ac ing  t t s  
following symbols on t h e  envelope: ************* ***** ****. 
These symbols do not  r e f e r  t o  your ca se  bu t  r a t h e r  t o  its 
loca t ion .  

You a l s o  have a  r i g h t  t o  a  conference i n  t h i s  o f f i c e  af'er 
your p r o t e s t  is submitted. I f  you d e s i r e  a  conference,  you must 
r eques t  it when you f i l e  your p r o t e s t  s ta tement .  Id you a r e  t o  
be represented by someone who is no t  one o f  your ~ r i n c l p a l  
o f f i c e r s ,  t h a t  person w i l l  need t o  f i l e  a  p roper  power o f  
a t t o rney  and o therwise  q u a l i f y  under ou r  Conference and P r a c t i c e  
Requirements. 

If w e  do no t  hear  from you within 30 days, t h i s  ru l i ng  w i l l  
become f i n a l  and copies  o f  it w i l l  be forwarded t o  t h e  D i s t r i c t  
Di rec tor ,  Baltimore, Maryland, which is your key d i s t r i c t  f o r  
exempt organiza t ion  mat te rs .  Thereaf te r ,  any ques t ions  about 
your f ede ra l  income t a x  r e t u r n s  o r  t h e  f i l i n g  of  t a x  r e t u r n s  
should be addressed t o  your key D i s t r i c t  D i r ec to r .  

Sincerely yours,  

cc: ***  ********  
Attn: EO Group 

S**** *********  *  
****** ********* 
Chief, Exempt Organizat ions 

Rulings Branch 1 


